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MEMO
To:

Jacki Bacharach


From:

Barbara Dye
Date:

April 7, 2008
Subject:
Contractor/Employee status
This is a proposal to convert some of the staff at the Energy Center to employees of the Council of Governments.  This would be done within the existing and future budgets of the Energy Center.

The South Bay Energy Savings Center has been operating successfully for many years.  Since its inception, the excellent staff who provide its programs have been working as independent contractors.  They did work for other clients and worked part-time for the Center.

As the Center has increased its scope and staff in recent months, several of the people who work there have increased their time commitment to the Center to the point where they are working full time or almost full time, do much of their work at the Center, use materials and computers provided by the Center, and work hours set by the Center.  They very likely no longer meet the test for independent contractors.

The Center uses QuickBooks, which has a payroll service and an excellent web page that provides clear information about hiring employees.  The information below comes from that web page.  With respect to determining whether or not people meet the employee test, it says the following:

A few simple questions can help you determine whether the person you're hiring is an employee (and will need a tax form W-2) or an independent contractor (and will need a tax form 1099).

· Will the work be performed on company premises? 

· Will the individual work only for you? 

· Will you provide tools for your worker to do his or her job? 

· Do you control the hours the person works? 

Since it seems clear that contractor status is no longer appropriate for several of those working at the Energy Center, It is therefore proposed that at least three and perhaps more of the current staff at the Center be converted to employees of the South Bay Cities Council of Governments.  
Those working full-time include:

· Kathie Baldwin, Office Manager

· Martha Segovia, Outreach Associate

· Alex Llamas, Engineering Director
In addition, Marilyn Lyon works 35 hours per week, although she does provide consulting for other clients.

The process would include the following steps:
1. Obtaining a state employee identification number for the COG.
2. Filling out the determination of employment status forms, to be done once for each employee.
3. Negotiating an agreement with each employee and generating an employment letter for each one.

4. Purchasing and displaying the required posters.

5. Determining what benefits will be offered and setting up programs for those benefits. 

6. Signing up for workers comp insurance.

7. Creating an employee manual that spells out the benefits.
8. Establishing personnel files.

9. Signing up for a payroll service, either through the current accounting software or through an outside vendor such as PayChex.

These people are completely funded through grants but there will be increased direct costs involved in adding employees, somewhere between 10 and 15% of their current rates.  These costs are for the following:

1. Social Security Employer share
6.2%

2. Medicare
1.45%

3. Federal & State Unemployment
2-6% (generally 4% for new 


employers)

4. Workers Comp
<5% but determined by job 


description

5. Other local payroll taxes
2-4%

There would also be costs to the Center for benefits.  While not a direct cost, the cost of sick days and vacation time would reduce the time employees have for work.  Non-exempt employees are subject to overtime rules, and would have to be paid extra for more than 40 hours work per week (which should not be a problem) and for more than 8 hours per day (which could be a problem in a few situations).  

If the Center decided to add health care benefits, that would add significantly to the costs.  Paying then entire cost of health insurance could add as much as $1000 per month for some employees.  An alternative would be for the Center to agree to pay some amount (perhaps $350) per employee per month toward the cost of health insurance.  Setting up a retirement program other than one funded by employees with pre-tax dollars is probably not warranted at this time due to the costs.
Decisions will need to be made on a case-by-case basis as to whether current contract employees would take a reduction in their hourly rate in return for the increased benefits.  It is also likely that the current part-time accounting contractor will not be able to provide sufficient time to manage payroll, and more accounting hours will be necessary.  It should be noted that if 
the new Partnership Agreement with the CPUC is approved, there will be more accounting requirements to implement the new programs, so a half-time, on-site accountant may well be appropriate for both tasks.
In conclusion, changes at the Center have resulted in a situation that should not continue.  One California University foundation stated the risks of inappropriately classifying workers as contractors as follows:
The risks may include state and federal tax liabilities and penalties, workers' compensation penalties, unemployment insurance penalties, wage and hour liabilities and penalties, and possibly attorneys' fees and costs. If there is any doubt about whether the person should be classified as an independent contractor, it is better to take the safer and more prudent approach and classify the individual as an employee.
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