AGREEMENT NO. 08-H158
THIS AGREEMENT is made and entered into this _28th___day of____January_______, 2010, by and between the CITY OF HAWTHORNE on behalf of the South Bay Workforce Investment Board (SBWIB) a municipal corporation, hereinafter referred to as ACity@ and the South Bay Cities Council of Governments/South Bay Environmental Services Center, a  joint powers authority with their principal  place of business located at 15901 Hawthorne Blvd., Suite 400, Lawndale, CA. 90260 hereinafter referred to as AContractor”.

WHEREAS, City is the Administrative Entity for the South Bay Workforce Area/Board (SBWIA or SBWIB); and is authorized to act for purposes of this Agreement; and

WHEREAS, On October 2, 2009 the State of California awarded the City funds under the American Recovery and Reinvestment Act (ARRA) of 2009 “Recovery Act” to provide training for qualified participants in the California Clean Energy Workforce Training Program; and

WHEREAS, City’s CEWTP funds are for operation of the Gateways to Green Building Pre-apprenticeship Program (GGBPP) in cooperation with public and private partners to benefit South Bay residents; and

WHEREAS, Contractor was identified by City to provide green building employer outreach services  ; and
           WHEREAS, Contractor represents itself as being qualified and capable of providing said services in accordance with all the rules and regulations developed to implement the CEWTP and the GGBPP Program in accordance with the terms and conditions of this agreement, as well as Federal, State, and local regulations regarding WIA and ARRA funds;

NOW, THEREFORE, in consideration of the recitals and the mutual obligations provided herein, the parties hereto agree as follows:

1.  SCOPE OF SERVICES

Contractor shall perform the services set forth in Exhibit A, Statement of Work, (attached hereto and incorporated herein by this reference as set forth in full) to provide Green Building Employer Outreach services. 

2.  COMPENSATION

A.  Contractor shall be compensated in accordance with Exhibit B, Compensation Schedule (attached hereto and incorporated herein by this reference as set forth in full) for a maximum amount not to exceed $20,000 without the written consent of the City.  

B. This Agreement is funded solely under the American Recovery and Reinvestment Act (ARRA). In the event the ARRA is canceled or ARRA funds to the City are terminated, this Agreement will likewise terminate.  Contractor shall have no recourse to non-ARRA funds.

C.  Contractor and City hereby agree that payment will be by City-draft within thirty (30) days following receipt and approval of each monthly invoice or within the course of ordinary City business, whichever occurs first.

3.  TERM OF AGREEMENT

The term of the Agreement shall be from February 1, 2010 – March 30, 2011, notwithstanding the date of approval of this Agreement by the City Manager of the City of Hawthorne.  The parties hereto may extend this Agreement for one (1) additional year upon the same terms and conditions as are set forth in this Agreement.  Any such extension shall be entered into by the parties prior to the expiration of this Agreement.  Any extension entered into by the parties shall be in writing and signed by an authorized representative of each party. 

4.  NO AGENCY RELATIONSHIP

No agency relationship between City and Contractor is intended or created by this Agreement.  Contractor is not authorized and shall not at any time or in any manner represent that it is an agent, servant, or employee of City, it being expressly understood that Contractor is and at all times shall remain wholly an independent contractor. 

5.  INSURANCE REQUIREMENTS

A.
General Liability Insurance
          Contractor shall procure and maintain general liability insurance protecting Contractor and City, its officers, employees, and agents against claims arising from bodily injury or death to persons occurring on Contractor's business premises or otherwise through Contractor's operation or performance under this Agreement.  Said insurance shall consist of combined single limit liability coverage in an amount of $1,000,000 or equivalent coverage as approved by the City Attorney.

  
B.
Automobile Insurance
If Contractor, in conducting activities under this agreement, uses motor vehicles, Contractor shall insure that the City, its officers, employees, and agents are held harmless against claims arising from the ownership, maintenance or use of said motor vehicles.  In addition, Contractor shall provide insurance through a commercial insurance company authorized to do business in the State of California.  The coverage shall be $1,000,000 combined single limit liability, or such other equivalent coverage approved by the City Attorney.

C.
Worker Compensation

Contractor shall provide worker compensation insurance coverage and benefits or, if applicable, other comparable insurance coverage such as medical and accident insurance for those participants not qualifying as employed under worker compensation, as required by State or Federal law.

D.
Certificates of Insurance
          
Contractor shall furnish to City evidence of any insurance required by this Agreement.  A Certificate of Insurance from an insurer admitted to do business in the State of California will be provided, indicating that the respective policy(s) meets the following requirements:

1.
The City, its officers, employees, and agents shall be named as additional insured.

         

2.
Insurance shall not be canceled or terminated without 30 days written notice to City.

         

3.
Insurance shall be primary and any insurance held by City for its own protection shall be excess and shall be effective only upon exhaustion of Contractor's insurance.

       

4.
Insurance shall be maintained for the duration of the Agreement, including any period extended beyond the expiration date of this Agreement required to complete perfor​mance as stipulated in Section III.


E.
Self-Insurance
Not withstanding the insurance required above, the City, at its own option, may accept as an equivalent for any such coverage, evidence of an on‑going program of self‑insurance together with excess coverage. Said equivalent, in order to satisfy the requirements herein contained, shall be subject to approval of the City Attorney of the City. Contractor shall maintain during the term of this Agreement, automobile liability insurance in the amount of $1,000,000.00, as evidenced by a Certificate of Insurance to be approved by and filed with the City of Hawthorne upon execution of this Agreement and General Liability Insurance in the amount of $1,000,000.00, as evidenced by a Certificate of Insurance to be approved and filed with the City of Hawthorne upon execution of this Agreement.  Contractor attests that it does not and shall not employ any persons to perform work under this Agreement; therefore, workers compensation insurance shall not be required.  If Contractor, in conducting activities under this Agreement, uses motor vehicles, Contractor shall insure that the City, its officers, employees, and agents are held harmless against claims arising from the ownership, maintenance or use of said motor vehicles.  In addition, Contractor shall provide insurance through a commercial insurance company authorized to do business in the State of California.  The coverage shall be $1,000,000 combined single limit liability, or such other equivalent coverage approved by the City Attorney.

           6.  HOLD HARMLESS

          Contractor agrees to indemnify, defend, save and hold harmless City, its officers, employees, and agents against any and all costs, expenses, claims, suits, and liability for bodily or personal injury to or death of any person and for injury to or loss of any property, or for any indebtedness or obligations, resulting therefrom or arising out of and in any way connected with the alleged negligent or wrongful acts or omissions of Contractor, its officers, employees, agents or representatives, in performing or failing to perform any services required herein to be performed by Contractor or incurred by Contractor in disburs​ing or using any ARRA funds under this Agreement.

          City, its officers, employees, and agents, by this Agreement shall not assume any liability nor shall they be liable for the negligent or wrongful acts or omissions or for any indebtedness or obligations of Contractor or any of its officers, employees, agents or representatives thereof attributable to the services required to be performed or caused by the disburse​ment and use of ARRA funds by Contractor under this Agreement.

7.  LITIGATION EXPENSES

In the event of any litigation, arbitration or other dispute arising as a result of or by reason of this Agreement, the prevailing party in such litigation, arbitration or other dispute shall be entitled to, in addition to any other damages assessed, its reasonable attorneys= fees, and all other costs and expenses incurred in connection with settling or resolving such dispute.  The attorneys= fees which the prevailing party is entitled to recover shall include fees for prosecuting or defending any appeal and shall be awarded for any supplemental proceedings until the final judgment is satisfied in full.  In addition to the foregoing, award of attorneys fees to the prevailing party, the prevailing party in any lawsuit or arbitration procedure on this Agreement shall be entitled to its reasonable attorneys= fees incurred in any post judgment proceedings to collect or enforce the judgment.  This attorneys= fees provision is separate and shall survive the merger of this Agreement into any judgment.

8.  FORCE MAJEURE

If the performance of this Agreement or of any obligation hereunder is materially prevented, restricted, or interfered with by reason of fire or other casualty or accident; strikes or labor disputes; inability to procure raw materials, equipment, power or supplies; war; terrorism or other violence; any law, order, proclamation, regulation, ordinance, demand, or requirement of any government agency or intergovernmental body other than a party hereto, or any other act or conditions beyond the reasonable control of the parties hereto, the party so affected, upon giving notice to the other party, shall be excused from such performance to the extent of such material prevention, restriction, or interference; provided that the party so affected shall use its bests efforts under circumstances to avoid or remove such causes of non-performance and shall continue performance hereunder with the utmost dispatch whenever such causes are removed.

9.  ARBITRATION OF DISPUTES

The parties to this Agreement shall exercise their best efforts to negotiate and settle promptly any dispute that may arise with respect to this Agreement.  Time is of the essence in the resolution of disputes.  In the event that a dispute cannot be so settled the parties agree to submit such dispute to binding arbitration at Los Angeles, California in accordance with the then prevailing rules of the American Arbitration Association (or any successor thereto).  If the American Arbitration Association is not then in existence and there is no successor, or if for any reason the American Arbitration Association fails or refuses to act, the arbitration shall be in conformity with and subject to the provisions of applicable California statutes (if any) relating to arbitration at the time of the notice.  The arbitrators shall be bound by this agreement and all related agreements.  Pleadings in any action pending on the same matter shall, if arbitration is required as aforesaid, be deemed amended to limit the issues to those contemplated by the rules prescribed above.  The prevailing party shall pay the costs of arbitration, including arbitrator=s fees, as awarded by the arbitrator(s).  The number and selection of arbitrator(s) shall be in accordance with the rules prescribed above, except that each arbitrator selected shall be neutral and familiar with the principal subject matter of the issues to be arbitrated, such as, by way of example, federal and state grant administration, or such other subject matter as may be at issue, the testimony of witnesses shall be given under oath, and depositions and other discovery may be ordered by the arbitrator(s).  The decision of the arbitrator(s) shall be conclusive, final and binding on the parties for all purposes.  The award rendered in any arbitration may be entered and enforced as a judgment under California law at the request of either party to the arbitration.  NOTICE: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO HAVE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE ARBITRATION OF DISPUTES PROVISION DECIDED BY NEUTRAL ARBITRATION AND YOU ARE GIVING UP ANY RIGHTS YOU MIGHT POSSESS TO HAVE THE DISPUTE LITIGATED IN A COURT OR JURY TRIAL.  BY INITIALING IN THE SPACE BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS TO DISCOVERY AND APPEAL, UNLESS SUCH RIGHTS ARE SPECIFICALLY INCLUDED IN THE >ARBITRATION OF DISPUTES= PROVISION.  IF YOU REFUSE TO SUBMIT TO ARBITRATION AFTER AGREEING TO THIS PROVISION YOU MAY BE COMPELLED TO ARBITRATE UNDER THE AUTHORITY OF THE APPLICABLE STATE STATUTE.  YOUR AGREEMENT TO THIS ARBITRATION PROVISION IS VOLUNTARY.  I HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT ANY DISPUTE ARISING OUT OF THIS AGREEMENT INCLUDED IN THE >ARBITRATION OF DISPUTES= PROVISION CONTAINED IN THIS AGREEMENT. _____________________ (_________)

10. WAIVER

No waiver or breach of any provision of this Agreement shall constitute a waiver or breach of any other provision.  Failure of either party to enforce any provision of this Agreement shall not be construed as a waiver thereof.

11. VALIDITY

The invalidity in whole or part of any provision of this Agreement shall not void or otherwise affect the validity of any other provision.

12.  TERMINATION

This Agreement shall be subject to termination by the City or Contractor upon thirty (30) days written notice.  In the event of loss of Federal funding which provides the source of funds for this Agreement, this Agreement shall automatically terminate at the same time.

13. NOTICE

Any notices given pursuant to this Agreement shall be deemed received and effective when properly addressed, posted, and deposited in the United States mail addresses to the respective parties as follows:

CITY                                                                    CITY

South Bay Workforce Investment Board

Jag Pathirana, City Manager

Jan Vogel, Executive Director


4455 W. 126th Street

11539 S. Hawthorne Blvd, 5th Floor

Hawthorne, CA 90250

Hawthorne, CA 90250





Contractor

South Bay Environmental Services Center

South Bay Cities Council of Governments

Jacki Bacharach, Executive Director

15901 Hawthorne Blvd., Suite  400

Lawndale, CA 90260

14. NON-ASSIGNABILITY

Contractor shall not assign any interest in this Agreement or transfer any interest in the same, whether by assignment or novation, without City=s prior written approval.

15.  CERTIFICATIONS

A.  Debarment and Suspension Certification: By signing this Agreement, Contractor hereby certifies under penalty of perjury under laws of the State of California the Contractor will comply with regulation implementing Executive Order 12549, Debarment and Suspension, 29 CFR, Part 98, Section 98.510, that the prospective participant, to the best of its knowledge and belief, that it and its principals:

1.   Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transitions by any federal department or agency.

2.   Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connecting with obtaining, attempting to obtain, or performing a public (federal, state, or local) transaction or contract under a public transaction, violation of federal or State antitrust statutes, or commission of embezzlement, theft, forgery, bribery, falsification, or destruction of records, making false statements, or receiving stolen property;

3.  
Are not presently indicted for or otherwise criminally or civically charged by a government entity (federal, state, or local) with commission of any of the offenses enumerated in paragraph 2 of this certification.

4. Have not within a three-year period preceding this Agreement had

one or more public transactions (federal, state, or local) terminated for cause of default.

5. Where the prospective primary participant is unable to certify to any 

Statements in this certification, such prospective participant shall attach an explanation to this Agreement.

B.  Lobby Restrictions:  By signing this Agreement the Contractor hereby assures and certifies to the lobbying restriction which are codified in the DOL regulation at 29 CFR Part 93.       

1.   No federal appropriated funds have been paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an employee of Congress, an officer or employee of Congress, or a employee of a Member of Congress, in connection with this Agreement.

2.     If any funds other than federal appropriated funds have been paid to any persons for influencing or attempting to influence an officer of employee of any agency, a Member of Congress, and officer or employee of Congress, or an employee of a Member of Congress, in connection with this Agreement, the Contractor shall complete and submit Standard For-LLL, “Disclosure Form to Report Lobbying” in accordance with its instructions.


C.   Drug Free Workplace Compliance:   By signing this Agreement the Contractor hereby warrants and certifies that it shall comply with California Drug-Free Workplace Act of 1990 (Government Code Section 8350 eq. seq.) as amended, including provision of the requisite certification set forth therein.

D.  Nondiscrimination and Affirmative Action: By signing this Agreement the 

Contractor hereby certifies that it shall not discriminate against any employee or applicant for employment because of race, religion, creed, color national origin, ancestry, physical handicap, medical condition, martial status or sex.  The Contractor will take affirmative action to assure that applicants are employed, and that employee are treated fairly during their employment, without regard to their race, religion, creed, color, national origin ancestry, physical handicap, medical condition, or marital status or sex.

E.
Certifications Regarding Child Support Compliance Program: Contractor, by

signing this Agreement, hereby certifies compliance with the Child Support Compliance Act of the State of California, as implemented by the Employment Development Department.  Contractor assures that to the best of its knowledge, it is fully complying with the earnings assignment order of all employees, and is providing the names of all new employees to the New Hire Registry maintained by the California Employment Development Department.  Contractor recognizes and acknowledges the importance of child and family support obligations and shall fully comply with applicable state and federal laws relating to child and family support enforcement, including, but not limited, disclosure of information and compliance with earnings assignment orders, as provided in Chapter 8 (commencing with Section 5200) Part 5 of Division 9 of the Family code.

Failure to comply with these requirements may result in suspension of payments under the agreement or termination of the agreement, or cancellation of the purchase order, or all that may apply.  In addition, the Contractor may be ineligible for award of future agreements or purchase orders if it is determined that any of the following has occurred:  (1) the false certification, or (2) failing to carry out the requirements of the certification as noted above. 

16. CHANGES, AMENDMENTS AND MODIFICATIONS

No changes, amendment, or modification to this Agreement shall be effective unless in writing and signed by the parties hereto.

17. CONFIDENTIALITY AND OWNERSHIP OF DOCUMENTS

All documents prepared in the undertaking of this Agreement shall become the property of City upon completion of the work or termination of the Agreement.

18. SUPPORTING RECORDS

Contractor shall maintain all supporting records on a current basis to support billing under this Agreement.  Federal, State, and City auditors shall have access to Contractor >s records for purposes of audit.  Contractor shall retain all financial records related to billing and service for a period of three years after completion of payment pursuant to this Agreement.

19.  ENTIRE AGREEMENT

This Agreement and the documents attached hereto and referred to herein contain all the terms and conditions applicable to the parties and supersedes all oral negotiations and prior writing with respect to the subject matter hereof.  In the event of any conflict between the terms, conditions and provisions of this Agreement and any such agreement, document or instrument; the terms, conditions and provisions of this Agreement shall prevail. 

IN WITNESS WHEREOF, City and Contractor have executed this Agreement as of the date first above written.

Signature:
____________________________

Name:

Jacki Bacharach                                          

Title:

Executive Director                                                  

Contractor:
South Bay Cities Council of Governments & Environmental Services Center

City of Hawthorne

_________________________

Jag Pathirana, City Manager

City of Hawthorne:

________________________

City Attorney

Approved As To Form:

________________________

Jack Ballas, Attorney-at-Law
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